The Rights to Social Security and to an Adequate Standard of Living (Arts. 9, 11 of the ICESCR)

Ontario Works Act, 1997; Ontario Disability Support Program Act, 1997

[* For all provisions from the OWA marked with an asterisk, there is an identical provision found in the ODSPA.]

Ontario Works Act, 1997, S.O. 1997, c. 25, Sched. A
Purpose of the Act:
1. The purpose of this Act is to establish a program that,

(a) recognizes individual responsibility and promotes self reliance through employment;

(b) provides temporary financial assistance to those most in need while they satisfy obligations to become and stay employed;

(c) effectively serves people needing assistance; and

(d) is accountable to the taxpayers of Ontario.

Definitions of Assistance:

4. Employment assistance is assistance to help a person to become and stay employed and includes,

(a) community participation; and

(b) other employment measures, as prescribed.

5. Basic financial assistance includes,

(a) income assistance provided for purposes of basic needs and shelter;

(b) benefits; and

(c) emergency assistance.
DISCRETIONARY DECISION SUBJECT TO REASONABLENESS TEST INFORMED BY INTERNATIONAL HUMAN RIGHTS VALUES AS WELL AS CHARTER GUARANTEES

	Decision
	Provisions
	Interpretation: International human rights principles

	Emergency assistance
	9. Emergency assistance may be provided in accordance with the regulations to or for the benefit of a person who meets the prescribed conditions.
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(1)  If an applicant requires assistance because of an emergency, emergency assistance may be paid for a period of not more than one-half of a month and thereafter assistance shall only be paid after an application for income assistance has been made under Part II. 

(2) The administrator may provide emergency assistance under this section if the administrator is satisfied that,

(a) the applicant does not have enough money or assets and is unable to obtain credit necessary to provide for the basic needs and shelter needs for his or her benefit unit; and

(b) a failure to provide the emergency assistance will result in danger to the physical health of a member of the benefit unit or in one or more dependent children being unable to continue to reside with his or her parent who has requested the emergency assistance. 

(3)  The administrator shall determine the amount of emergency assistance payable. 

	In deciding whether to grant emergency assistance under s. 56 of O. Reg. 134/98, and in deciding the amount of emergency assistance granted, the administrator must exercise this discretion reasonably in light the special nature of international human rights norms,
 the applicant’s right to social security and to an adequate standard of living under the International Covenant on Economic, Social and Cultural Rights,
  The fact that this particular decision is not subject to appeal and is thus subject to a high standard of fairness.



	Exceptional grants of assistance
	11.* In cases presenting exceptional circumstances and in which investigation shows the advisability of assistance being provided to a person who is not eligible for it, the Lieutenant Governor in Council may by order direct that assistance be provided to the person in accordance with the terms of the order.

	In deciding whether to grant assistance under exceptional circumstances, the Lieutenant Governor in Council must consider the inherent dignity of the human person, because of its status as a fundamental principle of international human rights law,
 which also forms part of the fundamental common law values in Canadian society.
 The requirement to exercise this discretion in light of this principle is affirmed by the special nature of international human rights norms,
 and by the fact that this particular decision is not subject to appeal and is thus subject to a high standard of fairness.

In making this decision, the Lieutenant Governor in Council must consider that the denial of exceptional assistance may deprive the applicant of the basic necessaries of life in a way that is inconsistent with the principle of the inherent dignity of the human person and would violate the applicant’s right to social security and to an adequate standard of living under the ICESCR.

	Exemptions for exceptional circumstances
	6.  (1)  Subject to subsection (2), it is a condition of eligibility for income support that the following members of a benefit unit complete a participation agreement under the Ontario Works Act, 1997 and comply with Part III of Ontario Regulation 134/98 (General) made under that Act as though they were a participant to whom that Part applies: […]

(2)  Subsection (1) does not apply to a dependent adult or a spouse if he or she satisfies the Director, […]

(d) that there exist exceptional circumstances for excusing the dependent adult or spouse from compliance with Part III of Ontario Regulation 134/98 (General) made under the Ontario Works Act, 1997.

	In deciding whether to exempt an individual from the requirements to participate in employment assistance activities under O. Reg. 222/98, s. 6, the Director must consider the principle of non-discrimination, the requirements of the ICESCR and the Convention on the Rights of Persons with Disabilities to ensure just and favourable conditions of work and prohibitions on discriminatory conditions of work.

Therefore, in making this decision, the Director must consider that requiring an individual to participate in employment assistance activities may violate the principle of the inherent dignity of the human person or the principle of non-discrimination.

	
	7.  A person who is absent from Ontario for a period greater than 30 days is not eligible for income support unless the absence has been approved by the Director as necessary,

(c) because of exceptional circumstances.

	In deciding whether to approve an absence from Ontario, the Director must consider the that refusing to approve an absence and/or denying an individual’s eligibility for income support because of an absence may deprive that individual of the basic necessaries of life in a way inconsistent with the principles of the inherent dignity of the human person and non-discrimination or creating an outcome that would violate the applicant’s right to social security and to an adequate standard of living..

	Reduction/

cancellation of assistance
	13.* If the administrator is not satisfied that a member of a benefit unit is making reasonable efforts to obtain compensation or realize a financial resource or income that the person may be entitled to or eligible for, the administrator may determine that the person is not eligible for basic financial assistance or reduce the amount of basic financial assistance granted by the amount of the compensation, financial resource or income that in his or her opinion is available or would have been available had reasonable efforts been made to obtain or realize it.

	In applying a reasonableness standard to a decision of whether to reduce or cancel assistance because of failure to pursue resources, the administrator must consider the inherent dignity of the human person, whether cancelling or reducing assistance may deprive that individual of the basic necessaries of life in a way inconsistent with the principle of the inherent dignity of the human person or violate the applicant’s right to social security and to an adequate standard of living under the International Covenant on Economic, Social and Cultural Rights.
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(1)*  If a member of an applicant’s benefit unit has made an assignment or transfer of assets within the year preceding the date of the application and, in the opinion of the administrator, the consideration for the assignment or transfer was inadequate or a purpose of the assignment or transfer was to reduce the value of assets in order to qualify for assistance, the administrator shall, 

(a) determine that the applicant is not eligible for assistance; or 

(b) reduce the amount of assistance to compensate for the inadequate consideration or the value of the assets assigned or transferred. 

(2)  Subsection (1) applies with necessary modifications with respect to a recipient if a member of the recipient’s benefit unit has made an assignment or transfer of assets within the year preceding the date of the recipient’s application for assistance or any time thereafter. 

(3)  If the administrator has reason to believe that an assignment or transfer referred to in subsection (1) occurred more than a year before the date of the application and within three years before that date, he or she may inquire into the circumstances and may refuse or reduce assistance under subsection (1) or (2).

	In deciding whether to find the applicant ineligible for assistance, or reduce the applicant’s amount of assistance because of an assignment or transfer of assets, the administrator must consider the what is reasonable in the circumstances, in light of the applicant’s right to social security and to an adequate standard of living and the principle of the inherent dignity of the human person.

	
	47. (1)* Subject to subsection (2), if a member of the benefit unit is a patient in a hospital, the administrator may reduce the budgetary requirements for the person who is hospitalized. 

47.1 (1)* Subject to subsection (2), if a member of the benefit unit resides in a facility for the purpose of participating in a residential substance abuse recovery program, the administrator may reduce the budgetary requirements for that member.
 


	In deciding whether to reduce an individual’s budgetary requirements because of hospitalization or participation in a residential substance abuse recovery program, the administrator must consider the right to equality for persons with disabilities under the  Ontario Human Rights Code and the Charter, interpreted consistently with the  right to social security and to an adequate standard of living under the International Covenant on Economic, Social and Cultural Rights and the right to the equality, non-discrimination, reasonable accommodation and the right to social security and an adequate standard of living under the Convention on the Rights of Persons with Disabilities.

Therefore, in making this decision, the administrator must consider whether reducing budgetary requirements in this context  is reasonable.

	Recovery of overpayments
	19.(4) * An overpayment may be recovered by one or more of reduction of basic financial assistance under section 20, notice under section 21 or a proceeding under section 22. 
20.(1)* The administrator may recover the amount of an overpayment by deducting it from the recipient’s basic financial assistance. 

(2)  The amount deducted under subsection (1) shall not exceed the prescribed amount unless the recipient agrees to a greater amount being deducted.

21.  (1)*  The administrator may give a recipient notice in writing of a decision determining that an overpayment exists and, if the administrator does, the notice shall set out the amount of the overpayment and the prescribed information concerning the decision.

22.* The administrator may recover an overpayment as a debt due to the delivery agent in a court of competent jurisdiction, whether or not notice has been provided under section 21.

	In deciding whether and by what means to recover overpayments, and the amount by which to reduce assistance in order to recover overpayments, the administrator must consider whether such recovery may deprive the individual of the basic necessaries of life in a way that is inconsistent with the principle of the inherent dignity of the human person or rights to an adequate standard of living, social security or other rights under the ICESCR or CRPD.

	Interim assistance
	30. (1)* The Tribunal may direct the administrator to provide the prescribed interim assistance to an applicant or recipient if the Tribunal is satisfied that the person will suffer financial hardship during the period needed for the Tribunal to complete its review and give notice of its decision.

	In its interpretation of the meaning of suffering financial hardship, the Tribunal must consider the inherent dignity of the human person, conform to the individual’s right to social security and to an adequate standard of living under the ICESCR, the CRPD or other ratified human rights treaties. 

	Discretionary benefits
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(1)* The following benefits shall be paid with respect to each of the members of a recipient’s benefit unit if the administrator is satisfied that he or she meets the criteria for them and income assistance is being paid on his or her behalf: [See Reg. for full list.]
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(1) * A delivery agent may pay or provide one or more of the benefits set out in subsection (2) to or on behalf of a person referred to in section 8 of the Act in the amount determined by the administrator. (2)  For the purposes of subsection (1), the benefits are the following:

1. The cost of dental services.

2. The cost of one or more prosthetic appliances, including eye-glasses.

3. The cost of vocational training and retraining.

4. The cost of travel and transportation.

5. The cost of moving.

6. The cost of a funeral and burial and the extraordinary costs of transporting a deceased person.

7. Any other special service, item or payment in addition to those set out in paragraphs 1 to 6 authorized by the Director.


	In deciding whether certain discretionary benefits may be paid to an individual, the administrator must comply with the requirements of the Ontario Human Rights Code and the Canadian Charter, but also should consider the values and guarantees in international human rights law.  Of particular relevance will the ICESCR and the CRPD and the rights social security. an adequate standard of living, and the right to the highest attainable standard of health.
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